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HIS HONOUR:  Since we last met I have received a number of affidavits.  There have been three by yourself, or the third in effect being a written submission and one by Mr Hartney.  Is that the additional material you are relying upon?

DEFENDANT:  Not entirely.  I also had and my husband tried to file and they have been served to the other side but they weren't ‑ I think I have to do them through you, three notices of motion that go with that. 

HIS HONOUR:  Three notices of motion?

DEFENDANT:  Yes and I also had with my affidavit three exhibits and there is a notice to produce as well, but he wasn't allowed to file them in court, I don't know, downstairs. 

HIS HONOUR:  You are on notice of this material, Mr Golledge?

GOLLEDGE:  I have seen them, your Honour, yes. 

HIS HONOUR:  That material may be filed in court and I'll look at it now. 

DEFENDANT:  You need the originals, don't you?

(Abovementioned material handed up by the defendant.) 

DEFENDANT:  I also have a second cross‑claim which is not complete because I haven't had time to research the Acts named within it. 

HIS HONOUR:  I have read that material.  Is the second cross‑claim materially different from the one that I have?

DEFENDANT:  Yes because it is looking at the relief claimed under the various Acts there.  As I said, I haven't had time to fully study all those and get them fully written in. 

GOLLEDGE:  I have not seen it. 

HIS HONOUR:  I am not quite sure what you want me to do 

then, Ms Cristian.  What do you want me to do with your second cross‑claim?

DEFENDANT:  Well, when it is ready I will want to file it but it is not ready today. 

HIS HONOUR:  I'll have to decide the plaintiff's application on the material I have. 

DEFENDANT:  Sorry, what does that mean?

HIS HONOUR:  The plaintiff's application is for summary judgment.  I will have to decide that application on the material I have. 

DEFENDANT:  Are you going to decide that application today?

HIS HONOUR:  If I can, I want to give judgment on the application for summary judgment today.  I think that was always the understanding, that this was going to be the day when the matter was determined and it really has to be.  I think that was made very clear on the last occasion and this was the last opportunity to present any additional material. 

DEFENDANT:  You did say that but as in my case, I am, as you know, a self‑litigant with very little time to prepare.  I have only been able to go along as I have been able to go along.  Now after our last meeting it was made clear to me that no‑one is interested in the circumstances surrounding this whole thing and the only thing anyone is interested in is the contract and whether that little piece of paper which just says that I signed should override everything, so therefore in the last two weeks or whenever it is I have started to investigate the contract and look at the background behind all that.  Now I am still not in a position ‑ if you look at my third affidavit, it gives you some idea to some of the questions I am looking into, but I am not in a position to argue any of those facts yet.  I am also looking at the background to money lending, the whole financial institutions, as it were, and how they work with regards to the contract, but I have not obviously in two weeks had time to finish all of that.  

Now I feel as though I am being discriminated against because I'm a self‑litigant and I am being pushed and pushed every time to do things more quickly.  Now if the court would give me a decent amount of time, I would actually be able to do this, but as the court only gives me a week or two weeks, another week, I only have time to work out what I am going to do next time to get more time, so I very much feel that I am far from finished, far from heard and far from being able to actually establish my case properly and I think it is not fair that my circumstances are being used against me.  

HIS HONOUR:  Mr Golledge, I should perhaps ask you what your position is. 

GOLLEDGE:  My position is to urge your Honour to proceed as foreshadowed on the last occasion, deal with the new material to the extent that it raises matters relevant to the application and, if possible, proceed to judgment one way or another on the motion and the case may or may not go forward after that, including matters of joinder and what have you for cross‑claims, so that would be my application, your Honour.  If you wish to hear me on the chronology?

HIS HONOUR:  On the basis which you propound that you are entitled to judgment and possession, even if the question of the amount claimed remains outstanding?

GOLLEDGE:  Yes, even if there are questions about cross‑claims, about damages, about joinder of third parties as foreshadowed in the motion, none of those impeach the mortgage or the right to possession, so that's my application. 

HIS HONOUR:  What, if anything, do you say should be done about the motions filed this morning?

GOLLEDGE:  I don't appear for those parties, your Honour.  A number of things should happen depending upon what your Honour does with our motion.  If Ms Cristian wishes to file cross‑claims and seek relief against Macquarie, against third parties, then whatever happens to my motion, this case is going forward and the matter should be listed at a convenient date before the Registrar who can then case manage those motions, including to the extent that those people need to be joined, need to be served perhaps with notice of intention to joinder, they can be served.  At that stage there can be orders, for instance, for filing of cross‑claims which are proposed against them and if our application is not successful at all, then directions for the final hearing of our case, or if it is partly successful, final directions for the hearing of the balance of the quantum issue could all then be dealt with before the Registrar, so I would urge your Honour to accept those documents for filing, but not proceed to deal with them today because they don't, in my respectful submission, bear on the subject matter of the motion. 

HIS HONOUR:  I understand, Mr Golledge.

Ms Cristian, these motions may well bear upon the plaintiff's claim for the amount said to be outstanding, but the anterior question is the plaintiff's claim for entitlement to possession of the property by reason of the terms of the mortgage.  It is as to that that the plaintiff seeks summary judgment. 

DEFENDANT:  I understand that. 

HIS HONOUR:  I'm not prepared to delay my decision on that matter any further, Ms Cristian. 

DEFENDANT:  If I could say a couple of things?  As I said, now I am starting to look at the contract.  My intention is to prove that contract invalid so that to me has every relevance with what happens today. 

HIS HONOUR:  Do you have any further evidence today?  We have your affidavits and your written submission and I have read that material.  Now is there any further matter you want to put by way of argument?

DEFENDANT:  Yes, as I said, there is, but I am not ready to argue it yet.  I have only just begun.  I can't ‑ there are things that I am working on, but I can't stand here and defend myself today with them because I am not sufficiently up with them.  Every time I come across something, I have to research the whole thing because I don't have a legal background, so yes, there are lots of things I am working on, some of which were hinted at in my third affidavit but I am not in a position to argue them today and I also ‑ also I have been trying to learn about the different courts of law, common law, equity law, admiralty law and different things being heard in different law, in different courts, so I wanted to ask is this hearing being heard in common law, equity law or admiralty law?

HIS HONOUR:  This is the Common Law Division. 

DEFENDANT:  Because I also understand from my very basic levels that common law is for disputes between human beings, not between corporations and human beings. 

HIS HONOUR:  I am afraid that understanding is incorrect. 

DEFENDANT:  It is incorrect?

HIS HONOUR:  Yes. 

DEFENDANT:  Oh, and there was another thing to say.  They keep arguing that this was an investment property, but as I have lived in that property and I am not liable for capital gains tax, I don't see how that is still regarded as an investment property.  It is my only home. 

HIS HONOUR:  Anything further you'd like to put at this stage, Ms Cristian, on the plaintiff's motion?

DEFENDANT:  Yeah.  They also keep bringing up the point of the increasing amount of interest.  Really, I feel the financial worry in this case is all mine, not really theirs and they didn't ‑ they never lent me the interest so I don't see how they can claim that that is money or legal tender that they have lost because they never lent that to me, so I don't see that as an excuse for needing to push the proceedings on before I am ready to do what I 

need to do. 

HIS HONOUR:  Anything further, Ms Cristian?

DEFENDANT:  I don't think so. 

HIS HONOUR:  Mr Golledge, I am in a position to give judgment but if there is a matter you want to raise?

GOLLEDGE:  Could I just hand up to your Honour and I fear it probably won't have much to do with what your Honour is proposing but it is an updated affidavit of debt that has been given to Ms Cristian just this morning because it was only sworn this morning.  It really just brings the position up‑to‑date from earlier.

(Updated affidavit of debt handed up by Mr Golledge.) 

GOLLEDGE:  Unless your Honour wishes me to address on any matters arising from what's just been said, I think my submissions on the earlier occasion outline the principles and the approach that we urge upon your Honour and I'd really just stand by what was said on that earlier occasion. 

HIS HONOUR:  Thank you, Mr Golledge.  The affidavit of Kylie Arigho of 15 November 2006 can be filed in court.

I am in a position to give judgment about the matter now. 

FOR HIS HONOUR'S JUDGMENT SEE SEPARATE TRANSCRIPT

(Short minutes of order handed up by Mr Golledge.)  

GOLLEDGE:  It has been corrected with handwriting to take into account what has fallen from your Honour.  Now the costs might be something on which Ms Cristian would wish to be heard, but leaving that aside, it provides for possession and issue of the writ and then for the proceedings to be listed before the Registrar at some convenient time when the remainder of the case can be dealt with.  

On the costs I just have this to say.  The costs have been sought on that basis in the statement of claim, so it is not a matter that has only been dumped on the defendant at the last minute.  The history of the matter from July reveals a series of adjournments and delays, all at the instigation of the defendant, whereby the court offered Ms Cristian time and time again opportunities to first put on her evidence, obtain representation and repeatedly those deadlines were breached.  Extensions were sought and generally, at least until this morning, were obtained for a variety of reasons, all of which have been to absolutely no avail in light of your Honour's findings that there has never been and is no arguable issue about the right to possession.  In those circumstances, it is my submission that the case falls within that category of matter where costs on an indemnity basis is an appropriate order. 

HIS HONOUR:  This is not a case where the mortgage itself makes a provision to that effect, Mr Golledge?

GOLLEDGE:  It does, your Honour, and indeed, there is a query about whether one needs an order from the court if you are entitled to it on a contractual basis, although there are some authorities that say the proper interpretation of those clauses in the mortgages ‑ well, it is arguable that they don't mean what they say in terms of making the mortgage or completely responsible for every cent that has been spent. 

HIS HONOUR:  I appreciate your frankness in bringing that to my attention.  Thank you, Mr Golledge.

Ms Cristian, what is sought is this.  The plaintiff seeks the costs of this motion, the plaintiff having been successful, however, costs are also sought on what is described as an indemnity basis which means basically an order for all the costs properly incurred rather than the costs which might be allowed between party and party by a costs assessment by virtue of an ordinary costs order.  Mr Golledge, I'm not prepared to make an order for costs on an indemnity basis in these circumstances despite the history of the matter, in light of the fact of Ms Cristian being unrepresented.  However, Ms Cristian, is there anything you can say against an order for costs on the ordinary party party basis which would normally follow the plaintiff having been successful in this motion?  It is difficult for you, I know. 

DEFENDANT:  Yes, I am unrehearsed in all of this. 

HIS HONOUR:  I do say that that order would normally be made in these circumstances so you have to show me some good reason why it shouldn't be ordered in this case. 

DEFENDANT:  Well, because of some of their actions along the way, ie taking action on my house with no forewarning, et cetera, they have caused me considerable loss of income because I have been basically unable to rent the house out since whenever it was, May or June.  Whenever it was they took possession, I have had two bookings in all of that time because I haven't felt secure enough able to get that, so that would be somewhere around, as it is usually booked out 90 percent of the year, this being a quiet time, it would still be somewhere to the tune of 30 odd thousand dollars I have lost from being unable to rent out the house. 

HIS HONOUR:  I understand, Ms Cristian, but I don't think that is a sufficient reason not to make the usual order here.  Accordingly, the normal orders I make are these.  I make orders in terms of paragraph‑‑ 

DEFENDANT:  Can I say something?

HIS HONOUR:  Yes. 

DEFENDANT:  Well also, I think your Honour could take into account the circumstances surrounding this situation which means the reason we are here now in this court a year after the mistake on their part was discovered for the contract, it has been their refusal to come up with something to make the situation right that means it has taken this long and has cost this much money.  If they had just said, "Yes, we are very sorry", which they did say, admit straightaway that they had given us the wrong contract, if they had then said, "Yes, we did give you the wrong contract, we can issue you a new one within a week", which I know they can, then that would have been all over a year ago, so I don't think I should be held responsible for the costs of something that has gone on so long when it has not been due to myself that this has gone on so long.  It has been their refusal to mediate, talk, come up with something.  We have had to chase them for everything. 

HIS HONOUR:  Ms Cristian, frequently negotiations go on in a matter such as this, this is not a matter about which I should receive submissions, but the difficulty is that you have resisted in this court an application made by the plaintiff on a proper basis.  I see no reason why an order for costs shouldn't be made.

(His Honour made orders in terms of paragraphs A and B of the short minutes signed by his Honour and dated 15 November 2006 and ordered the defendant to pay the plaintiff's costs of the motion.  See judgment page 3.)

DEFENDANT:  Sorry, what does that mean exactly?  Does that mean I am to pay the indemnity basis that you won't do?

HIS HONOUR:  No. 

DEFENDANT:  So what am I supposed to be paying?

HIS HONOUR:  It is costs of the motion as assessed in the ordinary way but not on an indemnity basis. 

DEFENDANT:  So what are the costs?

HIS HONOUR:  The amount will have to be either assessed or agreed upon, Ms Cristian, and I can only hope in due course some resolution of the matter can be obtained, but that is a matter for the parties. 

GOLLEDGE:  And a date. 

HIS HONOUR:  I'm sorry.  Yes, I think the matter should be listed before the Registrar to manage the outstanding issues.  I'm not quite sure what the practice is, Mr Golledge.  I think registrars are conducting the list every day of the week. 

GOLLEDGE:  At 9 o'clock everyday. 

HIS HONOUR:  I think it appropriate for me to select a day.

Ms Cristian, what I am proposing is that the matter go back now before a Registrar to deal with the outstanding matters.  If there is still an issue as to the amount outstanding and you want to pursue your motions to join other parties as defendants, then the matter should go back to the Registrar for directions about those steps.  Do you understand?

DEFENDANT:  Yes. 

HIS HONOUR:  I know you have to travel some distance so I am happy to give you a bit of lead time.  You will need to come back to Sydney for that purpose, you see.  I don't want to make it too long. 

DEFENDANT:  Not Mondays or Thursdays, if possible. 

HIS HONOUR:  How about next Monday?

GOLLEDGE:  The 29th?  The 1st?  Wednesday, the 29th?

HIS HONOUR:  Did you say Monday or Thursday?

GOLLEDGE:  Neither Monday or Thursday. 

HIS HONOUR:  Sorry, I beg your pardon.  How about Wednesday, 29 November?

(His Honour directed that the matter be listed for further directions before a Registrar at 9 am on Wednesday, 29 November 2006.  See judgment page 3.)

DEFENDANT:  I was also advised that if you give a judgment that I should ask for a 28 day stay for if I decide to appeal the judgment. 

HIS HONOUR:  What do you say about that, Mr Golledge?

DEFENDANT:  I believe it is my right, isn't it, to ‑ 

GOLLEDGE:  I'd resist that, your Honour, in light of the history of it.  Could I just take some instructions from my solicitor?

HIS HONOUR:  Execution in fact wouldn't proceed for quite some weeks. 

GOLLEDGE:  That's right.  We need to apply and the sheriff gives notice.  I mean it is not uncommon in my experience for there to be orders that the writ lie in the office.  That is you get leave in terms of paragraph 1, an order that the writ lie in the office of the sheriff, which is effectively the same as a stay for a designated period.  Can I just get some instructions?

HIS HONOUR:  Yes. 

DEFENDANT:  Can I just ask you?

HIS HONOUR:  Just one minute.  Not while Mr Golledge is not listening. 

GOLLEDGE:  My instructions are it is likely to take us three or four weeks even if we were to start immediately, your Honour. 

HIS HONOUR:  An order that the writ lie in the office probably for three weeks wouldn't do any harm, would it?

GOLLEDGE:  No, or your Honour could make an order that no writ issue before such and such a date which wouldn't stop us from making the preliminary steps of applying for it, but it wouldn't issue. 

HIS HONOUR:  The order I have made is that you have an order to apply for the issue of a writ which is really an order that you can apply for it.  I will make it 21 days. 

DEFENDANT:  21 days from today?

HIS HONOUR:  The appropriate order is that the writ lie in the office of the sheriff for 21 days before execution.  Is that the appropriate order?  That gives you time to consider your position, Ms Cristian. 

DEFENDANT:  And what you just said about applying then, what do you mean?

HIS HONOUR:  They can apply for the issue of a writ, but nothing can be done with it for three weeks. 

DEFENDANT:  So they have to apply for it and then after the 21 days, if I haven't appealed, they can go in?

HIS HONOUR:  Then it can be executed.  You retain the right at any stage to apply to the court for a further stay of the execution of the writ, but you would have to have some basis for doing it and you want to think before you do it‑‑ 

DEFENDANT:  Yeah. 

HIS HONOUR:  ‑‑because that would also carry costs.  You understand?

DEFENDANT:  Yeah. 
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